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Ask Questions
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Why Are We Here?
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Know the Rules
Recognize Title IX Sexual Harassment

5

6

Presented by Jackie Gharapour Wernz 
Partner, Franczek P.C. 
jw@franczek.com

October 27, 2020 
OSPA Virtual Conference

(c) October 2020 Franczek P.C. Not Legal Advice. Subject to copyright and limited license; see final page. 3



But not just any action, the right action for the conduct at issue!
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Why is this so important?

EEOC, June 2016

1 in 4 women experiences sexual assault before age 18 10% of children are targets of educator sexual misconduct before high school graduation48% of U.S. students are subject to sexual harassment or assault at school before graduating high school
In 2010-2011, 36% of girls, 24% of boys and 30% of all students grades 7-12 experienced online sexual harassment

9

10

Presented by Jackie Gharapour Wernz 
Partner, Franczek P.C. 
jw@franczek.com

October 27, 2020 
OSPA Virtual Conference

(c) October 2020 Franczek P.C. Not Legal Advice. Subject to copyright and limited license; see final page. 5



According to a 2017 report from the Justice Department, only 23 percent of all sexual assaults are reported to the police.
11

12

Presented by Jackie Gharapour Wernz 
Partner, Franczek P.C. 
jw@franczek.com

October 27, 2020 
OSPA Virtual Conference

(c) October 2020 Franczek P.C. Not Legal Advice. Subject to copyright and limited license; see final page. 6



Harassment and assault can havelong lasting, detrimental effects on victims
Effects on the Victim

DEPRESSION Drop-out

Anger

DisengagementDistraction
Poor performance in schoolConflictMistrustAbsenteeismActing out Lost Opportunities

Fear
ANXIETYSuicide PTSD

Stress

Effects on Individuals
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Effects on TeamsDecreased focusLost productivity
Withdrawal NeglectAbsenteeism MalingeringLack of trust in leadershipTurnover

Unfair processes can havelong lasting, detrimental effects on the parties
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Responding to HarassmentIs required by the law
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ED Office for Civil Rights (OCR)

You could be personally responsible.
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Ice Breaker

Think to yourself…

Have you been involved in responding to a “Title IX Complaint”?
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Think to yourself….

Have you been involved in a student or employee issue involving unwanted conduct on the basis of sex?

What is Title IX?
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Think to yourself…

What is the first word you think of when you think of “Title IX”

Title IX
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Title IX Statute
(20 U.S.C. §§ 1681–1688)"No person in the United States shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any education program or activity receiving Federal financial assistance."
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What falls under Title IX?
Recruitment, Admissions, and Counseling Financial Assistance Athletics Sex-Based Harassment Treatment of Pregnant & Parenting Students

Discipline Single-Sex Education Employment Retaliation
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Title IX Regulations
(34 C.F.R. Part 106 – Amended as of 8/14/2020)• Prohibit discrimination on the basis of sex• Establish procedural requirements • Policy + detailed grievance procedure• Designation of Title IX coordinator(s)• And many more requirements!  
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When Must the School Respond to Sexual Harassment?
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It Depends Who [Well, Which Law] You Ask
• Oregon Revised Statutes & OAR• Title VII • Title IX 
Employment

• Oregon Revised Statutes & OAR• Title IX
Students

When must a school respond to Title IX sexual harassment?
A school with actual knowledge of [Title IX] sexual harassment in an education program or activity against a person in the united States must respond
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When must a school respond to Title IX sexual harassment?
A school with actual knowledge of [Title IX] sexual harassment in an education program or activity against a person in the united States must respond

Reporting Sexual Harassment: Who, How and When? • Any person may report sex discrimination, regardless of whether the person is the alleged victim of the reported conduct• Reports can be made by mail, by telephone, or by email, using the contact information listed for the Title IX Coordinator• Or by any means that results in the Title IX Coordinator receiving the person’s report• Such a report may be made at any time, including during non business hours, by using the telephone number or electronic mail address, or by mail to the office address listed for the Title IX Coordinator

33

34

Presented by Jackie Gharapour Wernz 
Partner, Franczek P.C. 
jw@franczek.com

October 27, 2020 
OSPA Virtual Conference

(c) October 2020 Franczek P.C. Not Legal Advice. Subject to copyright and limited license; see final page. 17



franczek.com

Actual KnowledgeAKA “Notice”To Title IX Coordinator or “official with authority”
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Actual Knowledge (AKA “notice”)1. Sense2. Report
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Official with Authority• Title IX Coordinator• Any other officials who have been given authority to institute corrective measures by the school district• K-12: All employees

franczek.com

Key Word: “Allegation”Once a school has notice of an allegation that, if true, would constitute Title IX Sexual Harassment, it must respond“Well, we didn’t believe there was enough evidence it happened” does not get you past your responsibility to use your Title IX Sexual Harassment grievance process
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Issue Spotting Order of protection: Principal served with order of protection requiring one student to have no contact with another student due to an alleged sexual assault in the school’s program or activity

franczek.com
Think to yourself….

Does the Principal have “actual knowledge” that a sexual assault occurred?
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When must a school respond to Title IX sexual harassment?
A school with actual knowledge of [Title IX] sexual harassment in an education program or activity against a person in the united States must respond

When must a school respond to Title IX sexual harassment?
A school with actual knowledge of [Title IX] sexual harassment in an education program or activity against a person in the united States must respond
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What is Sexual Harassment?

It Depends Who [Well, Which Law] You Ask
• Oregon Revised Statutes & OAR• Title VII • Title IX 
Employment

• Oregon Revised Statutes & OAR• Title IX
Students
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Title IX Sexual Harassment• Employee quid pro quo • Hostile environment (newly defined)• Clery/VAWA “Big 4”
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Quid Pro QuoQuid = SomethingPro = ForQuo = Something 
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Title IX Quid Pro QuoDefinition: An employee of the educational institution conditioning an aid, service, or benefit of the educational institution on participation in unwelcome sexual conductNew: Only an employee (not a volunteer, another student, etc.)
Codified: Severity and harm presumed
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VAWA “Big Four”Sexual Assault 20 U.S.C. 1092(f)(6)(A)(v)Domestic Violence 34 U.S.C. 12291(a)(8)Dating Violence 34 U.S.C. 12291(a)(10)Stalking 34 U.S.C. 12291(a)(30)
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Title IX Hostile Environment
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Title IX – What is a Hostile EnvironmentOld Definition Unwelcome conduct determined by a reasonable person to be severe, pervasive or persistent as to interfere with or limit a student’s ability to participate in or benefit from school services, activities, or opportunities
New Definition (8/14)Unwelcome conduct determined by a reasonable person to be so severe, pervasive, and objectively offensive that it effectively denies a person’s equal access to the school’s education program or activity
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Unwelcome Conduct • Not Consent• Not Participation• Not Silence• Age Matters• Intoxication Matters• Culture Matters• Ability Matters **subjective + reasonable person
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Think to yourself…

What is the first word you think of when you think of “severe”
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Severe• Something more than juvenile behavior• Something more than antagonistic, non-consensual, and crass conduct• Simple acts of teasing and name-calling are not enough, even when comments are based on sex• It is not enough to show that a student has been teased or called offensive names
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Think to yourself…

What is the first word you think of when you think of “pervasive”
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Pervasive• Systemic or widespread• Multiple incidents of harassment• One incident is not enough, even if very severe
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Think to yourself…

What is the first word you think of when you think of “objectively offensive”
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Objectively Offensive• Behavior that would be offensive to a reasonable person under the circumstances• Not just offensive to the victim, personally or subjectively• Consider ages, numbers, relationships
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Constellation of surrounding circumstances, expectations, and relationships
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Hostile Environment FactorsContext, Nature, Scope, Frequency, Duration, and Location of the IncidentsIdentity, Number, Ages, and Relationships of the Persons involved 
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Denial of Equal Access• Need not be denial of all access• Decline in grades may not be sufficient, but may be relevant• Look at impact on a reasonable person—not required that the impact actually occur to the Complainant in your case
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What about….casual or isolated comments or conduct?

Yes or No?Is this severe, pervasive, and objectively offensive?  
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Think to yourself…

A student makes multiple insensitive jokes to another student

Think to yourself…

A teacher makes a sexually inappropriate comment to a student in class
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Think to yourself…

One student grabs another student’s breasts during a soccer game

Think to yourself…

One student “uses tongue” during an acting scene (in class) without permission from the other student
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Think to yourself…

A group of students of one sex post a Facebook “Hot List” about a group of opposite sex students

Think to yourself…

A teacher offers a student a good grade on a test for a back rub alone in the classroom
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Think to yourself…

Students incessantly mock a female student for not wearing makeup saying she looks “like a boy”

Think to yourself…

A student sends a completely nude photo to the student’s significant other (another student)
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Think to yourself…

The recipient forwards the photo to 20 classmates
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When must a school respond to Title IX sexual harassment?
A school with actual knowledge of [Title IX] sexual harassment in an education program or activity against a person in the united States must respond

When must a school respond to Title IX sexual harassment?
A school with actual knowledge of [Title IX] sexual harassment in an education program or activity against a person in the united States must respond
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Title IX Sexual Harassment Must Be “In a Program or Activity”

Program or Activity: Any location, events, or circumstance over which the school exhibits substantial control over both the alleged harasser and the “context” in which the harassment occurred
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Online & Off CampusSubstantial control over the context?

When must a school respond to Title IX sexual harassment?
A school with actual knowledge of [Title IX] sexual harassment in an education program or activity against a person in the united States must respond
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When must a school respond to Title IX sexual harassment?
A school with actual knowledge of [Title IX] sexual harassment in an education program or activity against a person in the united States must respond

Schools need only address sex discrimination occurring against a person in the United States under Title IX
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Mandatory if conduct alleged:Not Title IX Sexual HarassmentDid not occur in the school’s program or activityDid not occur in the United States**can still address under non-Title IX policy
Permissive if: Complainant requests to withdraw in writingRespondent’s enrollment or employment endsSpecific circumstances prevent school from gathering evidence sufficient to reach a determine (e.g., passage of time, lack of cooperation by complainant)

DISMISSALS

When must a school respond to Title IX sexual harassment?
A school with actual knowledge of [Title IX] sexual harassment in an education program or activity against a person in the united States must respond
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When must a school respond to Title IX sexual harassment?
A school with actual knowledge of [Title IX] sexual harassment in an education program or activity against a person in the united States must respond

Coffee Break
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How Must You Respond?

Board Policies on Harassment• One Policy, One Procedure• One Policy, Two Procedures• Two Policies/Procedures
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T9 Sexual Harassment in a program/activity the US Not T(SH, Not in PE, Not in US

Title IX Policy/Proc Other Policy/Proc

BUT ALWAYSconsider whether another non-”sexual harassment” policy or procedure applies
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